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 1.  TIME:  9:00   CASE#: MSC10-02088 
CASE NAME: FJELD VS. ABADIR 
HEARING ON MOTION FOR ATTORNEY FEES ON APPEAL 
FILED BY PERRY ABADIR, et al. 
* TENTATIVE RULING: * 
 
Continued to 4/2/20 @ 9:00 am. 

 

  

  2.  TIME:  9:00   CASE#: MSC16-01118 
CASE NAME: YUE VS. TRIGMAX SOLUTIONS 
HEARING ON MOTION FOR RECONSIDERATION OF DISCOVERY REFEREE ORDER 
FILED BY DONGXIAO YUE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-01943 
CASE NAME: PHILLIPS VS. SHBOOM NIGHTCLUB 
HEARING ON MOTION TO STRIKE THE SETTLEMENT AGREEMENT 
FILED BY MICHAEL R. PHILLIPS 
* TENTATIVE RULING: * 
 
Before the Court is a motion by Plaintiff Michael Phillips to "strike" a settlement agreement made 
in connection with a mediation on December 13, 2019. Defendant David Pogue opposes the 
motion. The parties are ordered to appear and be prepared to address the following issues: 

1. Whether Defendants intend to try to enforce the settlement, since they cannot perform 
the future services described in the settlement and they have not filed a motion to 
enforce the settlement under Code of Civil Procedure § 664.6. 

2. Whether Phillips' acceptance of the settlement check after filing the motion means he 
intends to affirm the settlement, rather than seeking to vacate it; 

3. If Phillips still intends to try to vacate or rescind the settlement, whether he has returned 
the settlement payment or is prepared to tender the amount of the settlement payment to 
defendants to restore the parties to the position they were in before the settlement. 
 

Facts Relevant to the Motion 

This case involves a nightclub (ShBoom) owned and operated by defendant The Persian Rose, 
LLC (the "Company"). Defendant David Pogue is one of the principals of the Company. 
Defendant Fajardo was a former employee of the nightclub who Plaintiff alleged injured or 
mistreated him at the nightclub. Defendant Tina Thompson was another patron of the nightclub 
who Plaintiff accuses of engaging in misconduct toward him. 
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On December 13, 2019, Plaintiff Phillips and Defendant Pogue participated in a mediation 
before mediator Gary Sanders. The mediator filed a report of settlement on December 17, 2019. 

On January 9, 2020, Phillips filed a motion to "strike" the settlement agreement reached at 
the end of the mediation. Phillips' motion is supported by his declaration which attaches a 
settlement document dated December 13, 2019 signed by Phillips and Pogue. Phillips Decl. 
Exh. A. 

a. The Settlement 
 

Phillips alleges the settlement was entered into by defendants ShBoom Nightclub, Pogue and 
the Company. Mot. to Strike, p. 2. The settlement provides that it is effective on January 1, 
2020. Phillips Exh. A ¶ J. The agreement is signed by Pogue, who is a principal of the 
Company, and Phillips.  

The agreement requires a settlement payment in the amount of $1,545.00 to be made to Phillips 
within seven days (by January 8, 2020). Phillips Exh. A ¶ 1; Phillips Decl. p. 1, ll. 20-21. The 
settlement provides for Plaintiff to execute a general release and to file a request for dismissal of 
the defendants other than Fajarda. Phillips Exh. A ¶ 2. The settlement includes a number of 
provisions addressing the terms and conditions of Phillips' future use of the nightclub. Phillips 
Exh. A ¶¶ A-E, G.  

ShBoom Nightclub announced it was closing during a New Year's Eve event on December 31, 
2019, and announced it was holding three closing parties from January 4-11, 2020. Phillips 
Decl. p. 1, l. 27 – 2, l. 1; Phillips Exh. B. The nightclub has stopped operating and turned in its 
liquor license. Pogue Decl. ¶¶ 1, 2. 

b. Plaintiff's Motion and Pogue's Opposition 
 

Phillips alleges that he believed Pogue, ShBoom and the Company would perform the terms of 
the settlement negotiated at the December 13, 2019 mediation, and that he did not know the 
ShBoom nightclub was going to go out of business when he entered into the settlement. Phillips 
Decl. p. 1, ll. 22-28. Phillips alleges that Pogue knew the ShBoom nightclub was about to go out 
of business at the time of the mediation and settlement, that Pogue concealed its impending 
closure from Phillips and the mediator, that Pogue intended to deceive him and that Pogue 
entered into the settlement without any intention to perform. Mot. to Strike p. 2; Phillips Decl. 
p. 2, ll. 3-8. Phillips states that had he known the nightclub was going to close, he would not 
have entered into the settlement as written. Phillips Decl. p. 2, ll.13-14. 

On February 28, 2020, Pogue filed an opposition to the motion. He does not dispute that neither 
Plaintiff nor the mediator knew the nightclub was going out of business when the settlement was 
reached at the mediation. Pogue states that there was no plan to close the nightclub as of 
December 13, 2019 when the mediation took place, and that the decision to close it was not 
made "until the last week of December," i.e., two weeks or less after the mediation took place, 
citing the lack of holiday parties and a 30% revenue decline in December 2019 from the 
preceding December. Pogue Decl. ¶ 1; Opp. 2, ll. 8-9.  

Pogue asserts that the nightclub had been up for sale for two years and that he advised the 
mediator that it could be sold at any time. He points to the settlement provision stating the 
settlement involves only Pogue and is "not assigned to other partners or investors" in the 
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nightclub. Pogue Decl. ¶ 5; Phillips Decl. Exh. A ¶ G. He contends he did not plan the three 
"going out of business parties" until January 2, 2020. Opp. p. 2, ll. 19-12; Pogue Decl. ¶ 3.  

Pogue also declares that he made the settlement payment to Phillips, and attaches a copy of a 
canceled check issued to Phillips in the amount of the $1,545.00 payment listed in the 
settlement agreement. Pogue Dec. ¶ 4 and Exh. C. The cancelled check shows it was issued by 
The Persian Rose, LLC to Phillips and appears to have been negotiated on January 13, 2020, 
a few days after the motion was filed. Pogue Exh. C. The Opposition states that Exh. A to the 
Phillips declaration is not the final version of the settlement, but Pogue does not provide any 
other version of the settlement and does not contest his signature on the settlement Plaintiff has 
submitted. Opp. p. 3, ll. 1-2. 

Procedural Issues 

Motions to strike are generally addressed in Code of Civil Procedure §§ 435 through 437. A 
motion to strike under those statutes allows the Court to strike all or a portion of a pleading filed 
with the Court, generally because the pleading or portion of the pleading to be stricken is 
"irrelevant, false, or improper matter" or "not drawn or filed in conformity with the laws of this 
state, a court rule, or an order of the court." CCP §§ 436(a) and (b), and 437(a).  

The Court interprets Plaintiff's motion as a motion to vacate, set aside or rescind the settlement 
based on fraud and/or material failure of consideration. The Court has authority to determine 
whether a valid and enforceable settlement exists after an apparent settlement is reached 
through mediation or whether a settlement should not be enforced. See Irvine v. Regents of 
University of California (2007) 149 Cal.App.4th 994, 1001-1002 (the potential unenforceability or 
invalidity of a settlement constitutes "good cause" not to enter an order dismissing an action 
based on a report of settlement under CRC Rule 3.1385(b)); Code of Civil Procedure § 664.6 
(motion to enforce settlement); Code of Civil Procedure § 473(b) (motion to set aside or vacate 
judgment or order of dismissal).  

The Court may determine whether relief is warranted based on the substance of the relief 
sought and issues raised in the motion, rather than its title. See generally Austin v. Los Angeles 
Unified School Dist. (2016) 244 Cal.App.4th 918 (motion labeled motion for reconsideration 
construed and determined by the Court as a motion for relief from judgment under CCP § 
473(b)). "The principle that a trial court may consider a motion regardless of the label placed on 
it by a party is consistent with the court's inherent authority to manage and control its docket." 
Id. at 930. See also Sole Energy Co. v. Petrominerals Corp. (2005) 128 Cal.App.4th 187, 193. 

Legal Standard Governing Settlements 

"A settlement agreement is a contract, and the legal principles which apply to contracts 

generally apply to settlement contracts. [Citations omitted.]" Weddington Productions, Inc. v. 
Flick (1998) 60 Cal.App.4th 793, 810. To be enforceable, a contract requires consent of the 
parties as well as consideration. Civ. Code § 1550. Consent must be given freely; it is not free if 
consent is given based on fraud or mistake. Civ. Code §§ 1567, 1568.  

A contract may be rescinded where consent to the agreement was obtained by fraud or mistake, 
or where there is a failure of consideration, whether based on the fault of the other party or from 
any cause if the failure of consideration is material. Cal. Civ. Code § 1689(b)(1), (b)(2), and 
(b)(4). Rescission extinguishes the contract. Civ. Code § 1688. Rescission requires the party 
seeking to rescind to provide notice of the intent to rescind and to restore, or offer to restore, 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   03/12/20 

 
 

- 4 - 

the benefits obtained under the agreement to the non-rescinding party. Civ. Code § 1691; 
Village Northridge Homeowners Assn. v. State Farm Fire & Casualty Co. (2010) 50 Cal.4th 913, 
926-928.  

a. Fraud 
 

Plaintiff contends he was induced to enter into the settlement by fraud. See Rosenthal v. Great 
W. Fin. Sec. Corp. (1996) 14 Cal. 4th 394, 415 (fraud in the inducement "occurs when the 
promisor knows what he is signing but his consent is induced by fraud" [internal quotations and 
citations omitted]). Fraud, defined in Civil Code § 1572, includes "any of the following acts, 
committed by a party to the contract  . . . with intent to deceive another party thereto, or to 
induce him to enter into the contract:  

1. The suggestion, as a fact, of that which is not true, by one who 
does not believe it to be true; 

2. The positive assertion, in a manner not warranted by the 
information of the person making it, of that which is not true, 
though he believes it to be true; 

3. The suppression of that which is true, by one having knowledge 
or belief of the fact; [or] 

4. A promise made without any intention of performing it. . . ..  

Cal. Civ. Code § 1572. 

Plaintiff contends in effect that he entered into the settlement on the basis of Pogue's 
representations that the nightclub would host charity events, make a specific table available to 
Phillips on a regular basis, and provide other accommodations to Phillips in 2020 set forth in the 
settlement. Pogue asks the Court to believe that on December 13, 2019, he did not know the 
club was going to close, but only decided to close the club in the last week of December, less 
than two weeks later. The position strains credulity. There is strong circumstantial evidence to 
support a finding of fraud based on, among other things, concealment of a material fact with 
intent to induce Plaintiff's entering into the settlement or a promise made without intent to 
perform. See Bushell v. JPMorgan Chase Bank, N.A. (2013) 220 Cal.App.4th 915, 930 (promise 
made without intention to perform is fraud). 

b. Mistake 
 

Even if the Court accepts Pogue's position that he did not know of the impending closing of the 
nightclub when he settled with Phillips, then there may be mutual mistake as to a fact material 
foundational to the settlement, namely the parties' mutual belief that the nightclub would be 
operating in 2020 so that defendants could perform the settlement terms for Plaintiff's future use 
of the nightclub and the hosting of charity events. Mutual mistake may negate consent to a 
contract. Civ. Code §1567. Unilateral mistake of fact may also provide a basis for finding lack of 
consent, where the mistake is due to the fault of the other party or the other party knows of the 
mistake and of plaintiff's reliance on the mistake of fact in entering into the agreement. Civ. 
Code §1567; Architects & Contractors Estimating Service v. Smith (1985) 164 Cal.App.3d 1001, 
1007-1008.  
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c. Failure of Consideration 
 

Similarly, even if the Court accepts Pogue's position that he did not know the nightclub would 
close when he negotiated the settlement, there are facts supporting a finding of a material 
failure of consideration that may warrant rescission of the settlement. Civ. Code § 1689(b)(2) 
and (b)(4). The numerous and detailed provisions of the settlement addressing the terms and 
conditions of Plaintiff's future use of the nightclub suggest they were material to Plaintiff's 
decision to settle. Phillips has declared that he would not have entered into the settlement as 
drafted if he had known the nightclub was closing essentially as of or shortly after the effective 
date of the agreement. 

d. Rescission Requires Return of the Settlement Payment  
 

If the story ended with Plaintiff's motion and failure of performance by the parties, the Court's 
analysis could end here. However, despite having filed a motion to vacate the settlement, and 
with knowledge of defendants' inability to perform the settlement terms for Plaintiff's future use 
of the nightclub, Plaintiff obtained and cashed the settlement payment agreed to in paragraph 1 
of the settlement.  

Generally, a party seeking to rescind a contract must offer to restore the benefits obtained from 
the other side in order to avoid the burdens of the agreement through rescission, and must 
actually restore the benefits, in this case the settlement payment received by Plaintiff, as a 
condition to rescission of the agreement. Civ. Code § 1961; Village Northridge Homeowners 
Ass'n v. State Farm Fire & Casualty Co. (2010) 50 Cal.4th 913, 926-928. Plaintiff's decision to 
accept and cash the settlement check with knowledge of defendants' inability to perform other 
terms of the settlement undermines the notion that the future use of the club was material to 
Plaintiff's decision to settle. Evidence that Plaintiff had other motivation to settle is found in 
Plaintiff's motion, where Plaintiff states he settled "in an effort to reduce on-going costs and to 
avoid the expending of time as well as going to trial." Mot. to Strike, p. 2, ll. 22-23.  

As a result, it is not clear from the facts available to the Court at this point whether Plaintiff still 
wants to vacate the settlement or to proceed under it. Plaintiff must be prepared to address this 
issue at the hearing. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-01943 
CASE NAME: PHILLIPS VS. SHBOOM NIGHTCLUB 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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 5.  TIME:  9:00   CASE#: MSC18-01943 
CASE NAME: PHILLIPS VS. SHBOOM NIGHTCLUB 
HEARING ON OSC RE: WHY THE COURT SHOULD NOT STRIKE DEFENDANTS’ ANSWER 
FOR FAILURE TO APPEAR AT CMC & DEFEND CASE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-00004 
CASE NAME: TOLIVER VS. CONCORD YELLOW 
HEARING ON MOTION TO COMPEL T. MOBILE USA, INC.'S COMPLIANCE 
FILED BY CONCORD YELLOW CAB, INC., et al. 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 7.  TIME:  9:00   CASE#: MSC19-01354 
CASE NAME: SVINGOS  VS.  BALASUBRAMANIAN 
HEARING ON MOTION TO COMPEL ANDREA SVINGOS TO ANSWER INTERROGS. 
FILED BY RAJAN BALASUBRAMANIAN 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 8.  TIME:  9:00   CASE#: MSC19-01354 
CASE NAME: SVINGOS  VS.  BALASUBRAMANIAN 
HEARING ON MOTION TO COMPEL JAMES SVINGOS TO ANSWER INTERROGS. 
FILED BY RAJAN BALASUBRAMANIAN 
* TENTATIVE RULING: * 
 
Appear. 
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 9.  TIME:  9:00   CASE#: MSC19-01582 
CASE NAME: BARKER VS. DI LANDO 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY ROBINSON DI LANDO, et al. 
* TENTATIVE RULING: * 
 

Defendants’ demurrer is sustained.  Plaintiff cannot state a cause of action for abuse of 
process on these facts.  (Susan S. v. Israels (1997) 55 Cal.App.4th 1290, 1303.)  Therefore, 
plaintiff is not granted leave to amend to do so.  However, because it is conceivable that plaintiff 
could state some other cause of action, leave to amend is granted to attempt to state some 
other cause of action.  Any amended complaint shall be filed and served on or before March 26, 
2020.  

 
This case arises out of another lawsuit, Barker v. Panda, Case No. C17-01774 (the 

“original lawsuit”).  The original lawsuit concerns a broken tooth allegedly caused by a foreign 
object in defendant’s Panda’s food.  In essence, plaintiff complains in this second lawsuit about 
four subpoenas for medical records that defendants issued in the original lawsuit.   

 
The complaint stats a single cause of action, for abuse of process.  It goes on to allege 

five individual ‘counts,” each of which purports to address one or more elements of a cause of 
action for abuse of process.  

 
The counts in plaintiff’s complaint allege that defendants have subpoenaed medical 

records in the original action to: (1) harass plaintiff; (2) force him to surrender his original 
cause of action; (3) threaten him with financial harm; (4) invade his privacy; and (5) damage 
him.  In support of his fourth and fifth counts, plaintiff further alleges that (4) the desire to invade 
his privacy establishes actual malice and (5) subpoenas issued to damage him constitute a 
malicious abuse of the subpoena process. 

 
The elements of a cause of action for abuse of process are an ulterior motive in using 

the process and use of the process in a wrongful manner.  (Susan S. v. Israels (1997) 55 
Cal.App.4th 1290, 1298; see also Rusheen v. Cohen (2006) 37 Cal.4th 1048, 1057 (“To succeed 
in an action for abuse of process, a litigant must establish that the defendant (1) contemplated 
an ulterior motive in using the process, and (2) committed a willful act in the use of the process 
not proper in the regular conduct of the proceedings.” ).)  

 
In Susan S. v. Israels (1997) 55 Cal.App.4th 1290 plaintiff, a sexual battery victim, sued 

the attorney for the assailant after the attorney subpoenaed her mental health records and used 
them in a criminal proceeding.  The court held that Civil Code section 47, the litigation privilege, 
barred her claim for abuse of process.  Further, even if section 47 did not apply, “mere vexation 
or harassment are not objectives sufficient to give rise to the tort of abuse of process.”  (Id. at 
1303.) 

 
Susan S. controls here.  Plaintiff’s sole existing cause of action, for abuse of process, is 

barred by the litigation privilege. 
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10.  TIME:  9:00   CASE#: MSC19-02113 
CASE NAME: MARTINEZ  VS.  AWCY, LLC 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY DEFENDANT 
* TENTATIVE RULING: * 
 
Before the Court is a petition to compel arbitration filed by Defendant AWCY, LLC dba La Casa 

Via Transitional Care Center (“Defendant” or “La Casa Via”). The motion seeks an order 

compelling arbitration of Plaintiff Juan M. Martinez (“Decedent”) by and through his successor-

in-interest, Ana M. Jennings and Plaintiff Ana M. Jennings individually (collectively, “Plaintiffs”)’s 

claims for (1) elder abuse, (2) violation of resident’s rights, and (3) wrongful death. Plaintiffs 

oppose the motion. 

For the reasons discussed further below, the motion is denied.  

Burden of Proof on Motion to Compel Arbitration 

Code of Civil Procedure (“CCP”) § 1281.2 creates a summary proceeding for resolving petitions 

to compel arbitration. “A petition to compel arbitration ‘is in essence a suit in equity to compel 

specific performance of a contract.’” (Rosenthal v. Great Western Fin. Securities Corp. (1996) 

14 Cal.4th 394, 411 (internal citation omitted).) In these summary proceedings, the trial court 

sits as a trier of fact, weighing all the affidavits, declarations, and other documentary evidence, 

as well as oral testimony received at the court’s discretion, to reach a final determination. 

(Engalla v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 972.) 

Under the proceedings, the trial court’s first task is to determine whether the parties have in fact 

agreed to arbitrate the dispute. “‘This determination involves two considerations: (1) whether 

there is a valid agreement to arbitrate between the parties; and (2) whether the dispute in 

question falls within the scope of that arbitration agreement.’” (Bruni v. Didion (2008) 160 

Cal.App.4th 1272, 1283 (internal citations omitted).) 

“Because the existence of the agreement is a statutory prerequisite to granting the petition, the 

petitioner bears the burden of proving its existence by a preponderance of the evidence. If the 

party opposing the petition raises a defense to enforcement—either fraud in the execution 

voiding the agreement, or a statutory defense of waiver or revocation (see § 1281.2, subds. (a), 

(b))—that party bears the burden of producing evidence of, and proving by a preponderance of 

the evidence, any fact necessary to the defense.” (Rosenthal v. Great Western Fin. Securities 

Corp. (1996) 14 Cal.4th 394, 413.) 

A heavy presumption weighs in favor of arbitrability. (Gravillis v. Coldwell Banker Residential 

Brokerage Co. (2006) 143 Cal.App.4th 761, 771.) 

Factual Background 

Decedent Juan M. Martinez was originally admitted to La Casa Via for skilled nursing care on 

November 20, 2017. (Complaint at ¶¶ 3, 16.) At all relevant times of the Complaint, Decedent 
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was under a continuous disability which caused the inability to clearly communicate; as a 

consequence, he lacked the legal capacity to make decisions within the meaning of CCP § 352. 

(Id. at ¶ 1.) At the time of his initial admission, La Casa Via did not note any problem with 

Decedent’s lower extremities. (Id. at ¶ 17.) On February 16, 2019 Plaintiff Jennings arrived at La 

Casa Via and noted that his big toe was extremely inflamed and red. (Id. at ¶ 18.) On February 

20, 2019 he underwent a surgical procedure where his toenail was removed and a severe 

infection to the bone was discovered. (Id. at ¶¶ 19, 20.) Decedent was admitted to John Muir 

Hospital on February 20, 2019. (Id. at 21.) 

Decedent was diagnosed with gangrene of the left big toe and had surgery to amputate it on 

February 21, 2019. (Complaint at ¶ 23.) Decedent was readmitted to La Casa Via on March 15, 

2019. (Id. at ¶ 24.) Over the next several months, Decedent’s toe wound worsened and on June 

26, 2019 he underwent amputation above the left knee. (Id. at ¶ 27.) On July 8, 2019 he passed 

away as a result of the infections. (Id. at ¶ 28.) Plaintiffs allege that Defendant and its managing 

agents purposefully understaffed La Casa Via resulting in the failure to notice and properly 

assess Decedent and causing the amputations and his death. (Id. at ¶¶ 30, 44.) 

Subsequent to his readmission on March 15, 2019, Plaintiff Ana Jennings signed an arbitration 

agreement which was contemporaneously signed by the Admissions Coordinator at La Casa 

Via. (Carranza Decl. at ¶¶ 4, 5.) 

The Arbitration Agreement provides that: 

It is understood that any dispute as to medical malpractice, that is as to whether 

any medical services rendered under this contract were unnecessary or 

unauthorized or were improperly, negligently or incompetently rendered, will be 

determined by submission to arbitration as provided by California law, and not by 

a lawsuit or court process except as California law provides for judicial review of 

arbitration proceedings. Both parties to this contract, by entering into it, are giving 

up their constitutional right to have any such dispute decided in a court of law 

before a jury, and instead are accepting the use of arbitration. 

*** 

The Resident and the Facility further agree that any dispute arising between 

them from torts, contracts or otherwise, including any claims for punitive 

damages and any actions brought on behalf of the Resident by third-parties, but 

exception claims pertaining to the amount of the Facility’s charges, shall be 

submitted upon the request of either the Resident or the Facility to arbitration as 

provided by California law. 

The Resident acknowledges that he or she has the option of not signing this 

arbitration agreement and not being bound by the arbitration provisions contained 

herein. The execution of this arbitration agreement shall not be a precondition to 

the furnishing of medical treatment or for admission to the Facility, and this 

arbitration agreement may be rescinded by written notice from the Resident, 
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Legal Representative or Family Member to the Facility within thirty (30) days of 

signature. 

(Faulconer Decl. ¶ 2, Ex. A.) 

Defendant petitions on the ground that Decedent Juan Martinez’s responsible party, successor-

in-interest, and daughter Plaintiff Ana Jennings signed the arbitration agreement on behalf of 

Decedent and that it contains the required language pursuant to CCP § 1295. 

Analysis 

It is undisputed that the Decedent did not execute the Arbitration Agreement; by Plaintiffs’ own 

allegations he lacked the legal capacity to make decisions within the meaning of CCP § 352. 

(Complaint at ¶ 1.) The threshold question in this case is whether a valid, enforceable 

agreement to arbitrate Plaintiffs’ claims against the defendants was formed when Plaintiff 

Jennings signed the arbitration agreement dated March 22, 2019. Specifically, the issue here is 

whether Plaintiff Jennings validly executed the arbitration agreement on Decedent’s behalf. This 

issue is addressed in Pagarigan v. Libby Care Center, Inc. (2002) 99 Cal.App.4th 298, Garrison 

v. Superior Court (2005) 132 Cal.App.4th 253, Hogan v. Country Villa Health Services (2007) 

148 Cal.App.4th 259, and Flores v. Evergreen at San Diego, LLC (2007) 148 Cal.App.4th 581. 

The critical distinction between those cases which denied arbitration under similar 

circumstances (Pagarigan and Flores) and those which required it (Garrison and Hogan) is the 

presence of a durable power of attorney. (Compare Pagarigan v. Libby Care Center, Inc., supra, 

99 Cal.App.4th at p. 301 [no valid arbitration agreement where Decedent had not filed an 

arbitration agreement, there was no evidence decedent had signed a durable power of attorney, 

and Decedent lacked the capacity to authorize her daughters to enter into arbitration 

agreements on her behalf at the time they signed] with Garrison v. Superior Court (2005) 132 

Cal.App.4th 253 [Decedent’s daughter who executed arbitration agreements was designated as 

decedent’s attorney in fact under a durable power of attorney]; also compare Flores v. 

Evergreen at San Diego, LLC, supra, 148 Cal.App.4th at p.585 [no valid arbitration agreement 

when signed by husband without power of attorney, and without oral or implied agency] with 

Hogan v. Country Villa Health Services (2007) 148 Cal.App.4th 259 [valid arbitration agreement 

where signatory was named as mother’s agent in a health care power of attorney].) 

Furthermore, both Pagarigan and Flores are also very clear that individual representations of 

agency does not actually confer agency. (See Pagarigan v. Libby Care Center, Inc., supra, 99 

Cal.App.4th at pp. 301-302; see also Flores v. Evergreen at San Diego, LLC, supra, 148 

Cal.App.4th at p.587-588 [an agency cannot be created by the conduct of the agent alone].) 

The Flores court explicitly discussed whether the authorization of Health and Safety Code 

§ 1599.65 extended to the arbitration decision and concluded that it did not. (Flores v. 

Evergreen at San Diego, LLC, supra, 148 Cal.App.4th at p. 594 [“[e]ven though the Legislature 

has extensively regulated the issue of arbitration in nursing home contracts, and in other 

contexts has specified that next of kin may make significant decisions for mentally incompetent 

patients, it has failed to specify that next of kin have authority to agree to arbitration.”].)  
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The facts of this case are analogous to Pagarigan and Flores. While Plaintiff Jennings was 

permitted by statute to consent to medical treatment on Decedent’s behalf, Defendant has not 

cited any authority that authorized Plaintiff to sign an arbitration agreement on Decedent’s 

behalf. Furthermore, Defendant has not provided any evidence that Plaintiff Jennings was 

designated as Decedent’s agent under a durable power of attorney for health care. Ms. 

Carranza’s testimony that she “inquired whether Ms. Jennings had a power of attorney for Mr. 

Martinez and whether she had the authority to sign for Mr. Martinez and she responded that she 

did” (Carranza Decl. at ¶ 4) is ambiguous on this point and not competent evidence that Plaintiff 

Jennings was operating under a durable power of attorney. Additionally, Defendant offers no 

evidence other than the testimony of the admissions coordinator to show that Plaintiff was 

otherwise the actual or ostensible agent of her father. And under Pagarigan mere representation 

of agency is insufficient. 

Plaintiff also did not agree, on her own behalf, to arbitrate her claims against Defendant. She 

signed the March 22, 2019, arbitration agreement below the “Resident” line and above the 

words “Responsible Party.” Consequently, Plaintiff did not sign the arbitration agreement on her 

own behalf. She did not bind herself individually to arbitration of any claims against the facility. 

(See Fitzhugh v. Granada Healthcare & Rehabilitation Center, LLC (2007) 150 Cal.App.4th 469, 

474.) 

The party seeking to compel arbitration bears the burden of proving the existence of a valid 

arbitration agreement. (Garrison v. Superior Court (2005) 132 Cal.App.4th 253, 263.) Defendant 

did not establish the existence of a valid agreement to arbitrate either Decedent’s or Plaintiff 

Jennings’ claims against it, which is a prerequisite to an order compelling arbitration. (Code Civ. 

Proc., § 1281.2.) Defendant’s petition to compel arbitration is denied. 

  

11.  TIME:  9:00   CASE#: MSC19-02224 
CASE NAME: ROMERO VS. KORB 
HEARING ON MOTION FOR SANCTIONS UNDER CCP 128.7 
FILED BY PAULINE GOULD 
* TENTATIVE RULING: * 
 
This case is reassigned to Judge Treat for all purposes and the hearing on this motion is 
continued to March 20, 2020 at 10:00 AM in Dept. 12. 
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12.  TIME:  9:00   CASE#: MSC19-02224 
CASE NAME: ROMERO VS. KORB 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY PAULINE GOULD 
* TENTATIVE RULING: * 
 

This case is reassigned to Judge Treat for all purposes and hearing on this motion is continued 
to March 20, 2020 at 10:00 AM in Dept. 12. 

  

13.  TIME:  9:00   CASE#: MSC19-02224 
CASE NAME: ROMERO VS. KORB 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
This case is reassigned to Judge Treat for all purposes and hearing on this motion is continued 
to March 20, 2020 at 10:00 AM in Dept. 12. 

 

  

14.  TIME:  9:00   CASE#: MSC19-02268 
CASE NAME: BARADAR VS OLIVER 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED BY DOUGLAS E. OLIVER 
* TENTATIVE RULING: * 
 
Vacated.  1st amended complaint filed 2/28/20. 

 

  

15.  TIME:  9:00   CASE#: MSC19-02268 
CASE NAME: BARADAR VS. OLIVER 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY DOUGLAS E. OLIVER 
* TENTATIVE RULING: * 
 
Vacated.  1st amended complaint filed 2/28/20. 
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16.  TIME:  9:00   CASE#: MSC19-02268 
CASE NAME: BARADAR VS. OLIVER 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to May 6, 2020 at 8:30 am in Dept. 33. 

 

  

17.  TIME:  9:00   CASE#: MSN18-2604 
CASE NAME: MILLER FAMILY WINE CO.  VS.  CUSTOMVINE CORP 
HEARING ON MOTION FOR ORDER AWARDING EXPENSES 
FILED BY MILLER FAMILY WINE COMPANY, LLC 
* TENTATIVE RULING: * 
 
Continued to 4/2/20 at 9:00 a.m. per written stipulation. 

 

 

 
ADD-ON 

 

 

18.  TIME:  9:01   CASE#: MSC16-02204 
CASE NAME: REPUBLIC VS GONZALEZ 
HEARING ON MOTION TO AUGMENT OR AMEND EXPERT WITNESS LIST 
FILED BY NEW AMERICA GROUP, INC. 
* TENTATIVE RULING: * 
 
Appear. 

 

 

19.  TIME:  9:02   CASE#: MSC19-02113 
CASE NAME: MARTINEZ  VS.  AWCY, LLC 
HEARING ON FURTHER CASE MANAGEMENT 
* TENTATIVE RULING: * 
 
Appear. 

 

 

 


